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BACKGROUND 

 

 Robert Andrew Rodriguez (Rodriguez) broke into a home 

when all four family members—Masae Hayashi (Hayashi), her 

husband Michiaki Ishimura, their 22-year-old son, Nobuhide, and 

17-year-old daughter, Yuri—were present.  Rodriguez threatened 

Hayashi, telling her that if she did not disrobe, he would kill her, 

her husband and their two children.  A jury convicted Rodriguez 

of first degree residential burglary (Pen. Code, § 459; count 3)1 

and criminal threats (§ 422, subd. (a); count 4).  The jury made no 

finding as to the “person present” allegation attached to the 

burglary charge.  The trial court found that Rodriguez had two 

prior strike convictions (§§ 667, subds. (b)-(j), 1170.12), alleged as 

to all counts, as well as two prior serious felony convictions 

(§ 667, subd. (a)(1)), and that he had served four prior prison 

terms (§ 667.5, subd. (b)). 

 The trial court sentenced Rodriguez to a total of 35 years to 

life in prison as a “third striker”—25 years to life on count 3, plus 

two consecutive five-year terms under section 667, subdivision 

(a).  As to count 4, the trial court imposed a concurrent term of 25 

years to life.  The trial court struck the prior prison term 

enhancements.  The trial court initially awarded Rodriguez a 

total of 892 days of presentence custody credit, comprised of 446 

days of actual credit and 446 days of conduct credit.  However, 

after receiving two inquiries from the California Department of 

Corrections and Rehabilitation (CDCR), the trial court 

subsequently reduced Rodriguez’s conduct credit, awarding 

                                         

1 All further statutory references are to the Penal Code. 
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Rodriguez 66 days of credit rather than 446 days.  Rodriguez now 

appeals this credit reduction.2 

 Rodriguez also requests that we remand this case to allow 

the trial court to consider whether to strike one or both of his 

five-year prior serious felony conviction enhancements pursuant 

to section 1385.3  We affirm the order but remand the case as 

requested. 

 

DISCUSSION 

 

I. Credit Reduction 

 The trial court imposed sentence on March 6, 2017.  On 

August 7, 2017, the CDCR sent a letter to the trial court 

regarding Rodriguez’s sentence.  The CDCR first advised the trial 

court that Rodriguez’s abstract of judgment did not state whether 

                                         

2 Rodriguez first appealed his conviction on the merits, 

which we upheld in an unpublished opinion on May 24, 2018.  

(See People v. Rodriguez (May 24, 2018, B281282) [nonpub. 

opn.].) 

3 We initially filed this opinion on October 16, 2018.  

Rodriguez filed a petition for review, asserting that in light of 

Senate Bill No. 1393, effective January 1, 2019, which amended 

section 1385 to permit a trial court to strike a five-year prior 

serious felony conviction enhancement, he was entitled to a 

remand to permit the trial court here to consider whether to 

strike the two enhancements.  On January 2, 2019, the Supreme 

Court granted review and transferred the case back to this court 

with directions to vacate our opinion and reconsider the matter in 

light of Senate Bill No. 1393. 
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the “person present” allegation had been found true.4  The CDCR 

requested disposition of this particular allegation so that it could 

determine whether Rodriguez had been convicted of a violent 

felony and was thus subject to the credit restriction in section 

2933.1.5  The CDCR also noted that the trial court’s abstract of 

judgment and sentencing minute order reflected two 

enhancements under section 667, subdivision (a)(1) “of 5 years 

imposed and concurrent.”  (Boldface and underlining omitted.)  

The CDCR asked for clarification regarding these two 

enhancements given that, under section 667, subdivision (a)(1), 

the terms of the present offense and each enhancement must run 

consecutively, rather than concurrently.6 

                                         

4 Section 667.5 identifies crimes deemed to be violent 

felonies.  One such felony is first degree burglary “wherein it is 

charged and proved that another person, other than an 

accomplice, was present in the residence during the commission 

of the burglary.”  (§ 667.5, subd. (c)(21).) 

5 A defendant convicted of a violent felony, as defined by 

section 667.5, may not accrue presentence conduct credits greater 

than 15 percent of his or her actual period of confinement.  

(§ 2933.1, subd. (c).)  The accrual rate for felonies not listed in 

section 667.5 is governed by section 4019, which authorizes two 

days of good time/work time credit for two days of actual custody 

time.  (§ 4019, subd. (f).) 

6 Under section 667, subdivision (a)(1), “[a]ny person 

convicted of a serious felony who previously has been convicted of 

a serious felony in this state or of any offense committed in 

another jurisdiction which includes all of the elements of any 

serious felony, shall receive, in addition to the sentence imposed 

by the court for the present offense, a five-year enhancement for 

each such prior conviction on charges brought and tried 
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 In response to the CDCR’s letter, the trial court held 

hearings on August 22, 2017 and September 27, 2017, but did not 

recall its original sentence.  Instead, the trial court answered the 

CDCR’s questions regarding Rodriguez’s conduct credit and two 

five-year enhancements.  Initially, the trial court asked the 

parties to research whether a “person present” finding was 

required if “the evidence is so apparent.”  At the next hearing, the 

trial court noted that the “person present” allegation had not 

been submitted to the jury in the form of a jury instruction and 

no jury finding of this allegation was made on the verdict form.  

However, based on People v. Garcia (2004) 121 Cal.App.4th 271, 

the trial court determined that a jury finding on the “person 

present” allegation was not required under Apprendi v. New 

Jersey (2000) 530 U.S. 466 [120 S.Ct. 2348, 147 L.Ed.2d 435] 

(Apprendi).7  The trial court further found that the evidence 

                                                                                                               

separately.  The terms of the present offense and each 

enhancement shall run consecutively.” 

7 In Apprendi, the United States Supreme Court held that 

“[o]ther than the fact of a prior conviction, any fact that increases 

the penalty for a crime beyond the prescribed statutory 

maximum must be submitted to a jury, and proved beyond a 

reasonable doubt.”  (Apprendi, supra, 530 U.S. at p. 490.)  In 

Garcia, Division Seven of this court was tasked with determining 

whether the jury or the trial court must find that a non-

accomplice was present during the commission of the offense. 

Garcia held that such a finding is properly part of a trial court’s 

traditional sentencing function; that the trial court determines 

whether a defendant’s current conviction for first degree burglary 

is a violent felony for the purpose of calculating presentence 

conduct credits.  (People v. Garcia, supra, 121 Cal.App.4th at 

p. 274.) 
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supported the “person present” allegation, noting that one of the 

family members at the burglarized home said she saw Rodriguez 

in the home.  Therefore, the trial court determined that 

Rodriguez’s burglary conviction was a violent felony.  As a result, 

the trial court reduced the amount of custody credit awarded to 

Rodriguez from 892 days—446 days of actual credit and 446 days 

of conduct credit—to 512 days, comprised of 446 days of actual 

credit but only 66 days of conduct credit.  As for the CDCR’s 

question regarding the previously-imposed five-year 

enhancements, the trial court clarified that the two 

enhancements were to run consecutively, as required by law. 

 On appeal, Rodriguez contends that the trial court was 

time barred under section 1170, subdivision (d)(1), from recalling 

his prison sentence and resentencing him.8  However, contrary to 

                                         

8 Under section 1170, subdivision (d)(1), when a defendant 

has been sentenced to state prison or county jail and has been 

committed to the custody of the secretary or the county 

correctional administrator, the trial court may, “within 120 days 

of the date of commitment on its own motion, or at any time upon 

the recommendation of the secretary or the Board of Parole 

Hearings in the case of state prison inmates . . . recall the 

sentence and commitment previously ordered and resentence the 

defendant in the same manner as if he or she had not previously 

been sentenced, provided the new sentence, if any, is no greater 

than the initial sentence.”  Had Rodriguez sought to correct his 

sentence, rather than the CDCR or the trial court, then no such 

time limit would have applied.  (See People v. Fares (1993) 16 

Cal.App.4th 954, 958 [“There is no time limitation upon the right 

to make the motion to correct the sentence” because a trial court’s 

power to correct its judgment “includes corrections required not 

only by errors of fact (as in the mathematical calculation) but also 

by errors of law”].) 
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Rodriguez’s claim on appeal, the trial court did not recall 

Rodriguez’s sentence on its own motion.9  Nor did the trial court 

“resentence [Rodriguez] in the same manner as if he . . . had not 

previously been sentenced.”  (§ 1170, subd. (d)(1).)  Instead, the 

trial court simply answered the two questions posed by the 

CDCR.  In so doing, the court merely corrected the accrual rate 

for Rodriguez’s conduct credit after properly finding that 

Rodriguez’s burglary conviction was a violent felony within the 

meaning of section 667.5, subdivision (c), and clarified that the 

previously imposed five-year enhancements were to run 

consecutively, as mandated by section 667, subdivision (a)(1).10  

To the extent the sentence reflected an error of law, resulting in 

an unauthorized sentence, the trial court had the right to correct 

the sentence when the error was brought to its attention.  (People 

v. Moreno (2003) 108 Cal.App.4th 1, 10; People v. Fares, supra, 16 

Cal.App.4th at p. 958.)  The court was not constrained by the 

time limit for recall of sentence and resentencing contained in 

section 1170, subdivision (d)(1). 

                                         

9 Rodriguez admits that neither the secretary nor the 

Board of Parole recommended that the trial court recall his 

sentence.  Rodriguez further acknowledges that the CDCR’s 

letter did not cite section 1170, subdivision (d)(1), and instead 

sought clarification from the trial court regarding his sentence. 

From these facts, Rodriguez comes to the “inescapable 

conclusion” that the trial court recalled his sentence on its own 

motion.  However, Rodriguez cites no case law or record reference 

in support of this procedural interpretation. 

10 Indeed, Rodriguez concedes that the trial court clarified 

its sentence with respect to the enhancements. 
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 Specifically, contrary to Rodriguez’s argument on appeal, 

People v. Garcia, supra, 121 Cal.App.4th 271 is applicable here.  

As noted above, Garcia held that section 2933.1’s limitations on 

earning conduct credits is not a sentencing enhancement and 

does not increase the maximum six-year penalty prescribed for 

first degree burglary.  “Rather, the provisions for presentence 

conduct credits function as a sentence ‘reduction’ mechanism 

outside the ambit of Apprendi.  [Citations.] . . . Lessening the 

‘discount’ for good conduct credit does not increase the penalty 

beyond the prescribed maximum punishment and therefore does 

not trigger the right to a jury trial identified in Apprendi.”  

(Garcia, supra, at p. 277.) 

 Nevertheless, Rodriguez argues, the issue is whether the 

trial court had jurisdiction to recall the sentence to begin with 

and make the “person present” finding.  As discussed above, the 

trial court did not recall Rodriguez’s sentence.  Indeed, such a 

procedural act is typically evidenced by the trial court’s 

consideration of postconviction factors, such as the inmate’s 

disciplinary record and record of rehabilitation while 

incarcerated, whether the inmate’s age, time served, and 

diminished physical condition have reduced the inmate’s risk for 

future violence, and whether “circumstances have changed since 

the inmate’s original sentencing so that the inmate’s continued 

incarceration is no longer in the interest of justice.”  (§ 1170, 

subd. (d)(1).) 

 Here, however, the trial court was not asked to consider 

any of these factors or to resentence Rodriguez in reliance 

thereon.  Rather, the trial court was tasked with correcting and 

clarifying its previously-imposed sentence.  Although this was not 

a ministerial task, given that it required additional briefing by 
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the parties and a subsequent hearing, it cannot be described as a 

proceeding pursuant to section 1170, subdivision (d)(1).  While 

the parties appeared in court in order to discuss the sentence, 

this hearing was not tantamount to the trial court recalling the 

sentence as that term of art is used in section 1170.  Given that 

the trial court merely answered the CDCR’s inquiries by properly 

finding that Rodriguez’s burglary conviction was a violent felony, 

correcting the conduct credit in accordance with that finding, and 

explaining, without changing or re-imposing, its original 

sentence, section 1170, subdivision (d), did not apply and the 

court acted within its jurisdiction here. 

 

II. Exercise of Discretion To Strike Prior Serious 

 Felony Enhancement 

 Section 1385 provides the trial court with discretion to 

strike an enhancement in the furtherance of justice.  At the time 

of sentencing, former subdivision (b) of that section provided:  

“This section does not authorize a judge to strike any prior 

conviction of a serious felony for purposes of enhancement of a 

sentence under Section 667.”  Senate Bill No. 1393, effective 

January 1, 2019, deleted former subdivision (b).  (Stats. 2018, 

ch. 1013, § 2.) 

 The People concede that, because the judgment in this case 

is not yet final, the new law applies retroactively to Rodriguez.  

(People v. Garcia (2018) 28 Cal.App.5th 961, 973; see People v. 

Brown (2012) 54 Cal.4th 314, 319-324.)  They claim, however, 

that a remand is unnecessary, in that the trial court clearly 

indicated that it would not have stricken the enhancements even 

if it had discretion to do so.  (Cf. People v. Gutierrez (1996) 48 

Cal.App.4th 1894, 1896 [remand unnecessary where “the trial 
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court indicated that it would not, in any event, have exercised its 

discretion to lessen the sentence”].)  We do not conclude the trial 

court clearly indicated such an intention and a remand is 

therefore necessary.  (See People v. McDaniels (2018) 22 

Cal.App.5th 420, 425.) 

 Before sentencing, Rodriguez moved for the trial court to 

strike his prior convictions for purposes of the three strikes law 

and prior prison term enhancements, and to sentence him on his 

current convictions only.  The trial court denied that request, 

explaining:  “The court recognizes that it has discretion to strike 

priors that constitute serious felony prior convictions.  That 

discretion, however, is not unlimited.  And considering the 

striking of priors the court is to consider defendant’s criminal 

history and the nature of the offense for which he has been most 

recently convicted of. 

 “I have a defendant who has been sentenced to prison at 

least six times.  His convictions are numerous, and that doesn’t 

mention his misdemeanor convictions, many of which involve 

being under the influence of drugs.  In weighing his prior felony 

history, his misdemeanor history, and the circumstances 

surrounding the offense that he has recently been convicted of, 

the court finds that the interest of justice would not be promoted 

in striking the prior serious felony convictions and the motion is 

denied.” 

 Nonetheless, there is a significant difference between 

striking Rodriguez’s prior convictions for all purposes and 

sentencing him as though he was a first-time offender, and 

sentencing him to 25 years to life as a third-strike offender but 

striking one or both five-year enhancements for prior serious 

felony convictions.  As the trial court noted, in exercising its 
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discretion to strike a prior conviction for purposes of the three 

strikes law, the court “must consider whether, in light of the 

nature and circumstances of his present felonies and prior 

serious and/or violent felony convictions, and the particulars of 

his background, character, and prospects, the defendant may be 

deemed outside the scheme’s spirit, in whole or in part, and hence 

should be treated as though he had not previously been convicted 

of one or more serious and/or violent felonies.”  (People v. 

Williams (1998) 17 Cal.4th 148, 161; accord, People v. Leonard 

(2014) 228 Cal.App.4th 465, 502.)  No such requirements exist 

with respect to a decision to strike a prior conviction for purposes 

of subdivision (a) of section 667.  The only consideration is 

whether the exercise of discretion to strike the enhancement is 

“in the furtherance of justice.”  (§ 1385, subd. (b)(1); see People v. 

Johnson (2019) 32 Cal.App.5th 26, 69.) 

 Here, the trial court, in fact, exercised leniency in striking 

the prior prison term enhancements.  Thus, we cannot conclude 

on this record that remand would be a futile act.  Accordingly, it 

is appropriate to remand this case to allow the trial court to 

consider whether or not to strike one or both of the prior serious 

felony enhancements.  (See People v. McDaniels, supra, 22 

Cal.App.5th at pp. 427-428.) 

 

DISPOSITION 

 

 The order is affirmed.  The matter is remanded, and the 

trial court is directed to consider whether or not to exercise its 

discretion pursuant to section 1385 to strike one or both of 

Rodriguez’s prior serious felony conviction enhancements under 

section 667, subdivision (a)(1).  If the court strikes any such 
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enhancements, the court shall reduce Rodriguez’s sentence 

accordingly, amend the abstract of judgment, and forward the 

amended abstract of judgment to the Department of Corrections 

and Rehabilitation. 

 NOT TO BE PUBLISHED 
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We concur: 

 

 

 

  BENDIX, J. 

 

 

 

  CURREY, J.* 
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